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Staff retrenchments 

What if the school’s employment needs have changed, for example, if

The school does not have 
enough money to continue 
employing the employee? 

The job has fallen away 
because the number of 
learners enrolled at the 
school or enrolled for a 
particular subject has 

declined? 

The school will no longer 
require the services of an 

employee because the school 
has stopped performing a 

particular activity or providing 
a particular service?

It is important to note that when handling this situation, the provisions of the Labour Relations Act must 
be adhered to strictly. 

This means that the school’s actions must be

substantively fair the reason for the termination/dismissal must be serious enough to warrant 
dismissal, the facts must support the dismissal as being fair

procedurally fair the proper procedure must be carried out from the very beginning of the 
process

AND

Even if the dismissal of an employee is substantively fair the school could still be found to have acted 
unfairly if the procedure has not been followed correctly.

The consultation must be done in good faith and thereafter, if no solution other than retrenchment 
can be found, the school can implement the retrenchment/s.

This is not a job to be done by the Principal and/or Treasurer and/or School Financial Officer on 
their own. 

NOTE:

A section 189 committee should be delegated to handle and complete the process. 

To assist this committee the Fincom should prepare the necessary financial information and the 
SMT, via the Principal, should provide information about the operational needs of the 

school.

Make sure you keep excellent records of every action you take. Reduce all discussion to writing. 
Keep minutes of all meetings. Keep copies of all communications issued. Even if the process is 

followed correctly an employee may refer a dispute to the CCMA. Your records will then 
play an important role.

“Dismissals based on operational requirements”
Section 189 based on the Labour Relations Act



When dismissal is on the basis of operational requirements (retrenchment), the CCMA will require the 
employer to demonstrate that it has behaved reasonably and proportionately. The reasons must be real 
and substantiated and all options short of retrenchment must have been considered. Retrenchment is 
permissible only as a last resort measure.

Steps to follow

Step 1: Gather all relevant information

v voluntary retrenchment

v voluntary early retirement

v to retain all staff at a reduced salary (with a possibility of back pay once the school is on a 

sound financial footing)

v shorter hours at a reduced salary 

v a changed job description—the employee could perform a different job 

v temporary layoffs (for which UIF may be claimed)

In the case of financial constraints, before embarking on the process, the school (the SGB) must 
review its financial status. If there will be insufficient funds to pay staff after having applied all 
possible cutbacks, consider what could be done (employees would have to agree to these 

options if they were eventually chosen after the consultation process), for example, offer: 

Where the staff cutbacks are the result of other operational requirements such as declining 
enrolment, in other words, fewer staff will be needed, a similar process must be followed. 

However, the emphasis would be on collecting data related to staffing needs and learner 
numbers.

After this stage, the school must work out 
v the number of staff to be retrenched

v the criteria for selecting those for retrenchment

v the timing of the retrenchments

v the cost of the severance packages

v the likelihood of future employment

Step 2: Inform the employee of the possibility of retrenchment

The employer must issue a written notice inviting the consulting parties (in this case, the employee/s
and, if the employee/s belong to a union, a union representative) to consult with it and disclose all
relevant information, including, but not limited to:

For example, financial reasons—details of expected income and expenditure and the shortfall will 
need to be included, or details of a restructuring.

The reasons for the proposed dismissal



This could include seeking other forms of income and why they were not likely to come to be 
found (or to do so sufficiently effectively to avoid the dismissals), or that the income could not be 

relied upon; and other cost-cutting possibilities and why there were none that could be 
implemented or would save enough to avoid dismissals. It is important to show that dismissal was 

the last approach to be considered in the process and not the first.

The alternatives that the employer considered before proposing the dismissals (see stage 1), and 
the reasons for rejecting those alternatives

For example, educators (by subjects and or grades), other professionals (by category of work such 
as psychologists, speech therapists, nurses) or non-educators (by category of work, for example, 

secretarial, cleaning, financial, maintenance, sport, driving).

The number of employees likely to be affected and the job categories in which they are employed

For example, in a school environment this could be a reduction in the number of classes, 
underutilised staff members who could absorb some of the work done by those contemplated for 
dismissal. This is usually a combination of “LIFO” – last-in-first-out – and skills (needs) retention.  There 

is a need to show why employee X has been earmarked and not employee Y. It is important to 
note that redundancy (the work for which the employee was contracted no longer exists, for 

example, there is no sport for the sports administrator to manage) does not necessarily lead to 
retrenchment—there is the option of changing the job description. The selection criteria must be 

applied to all affected staff. 

The proposed method for selecting which employees should be considered for dismissal

This must take into account the notice period in the employee’s contract. 

The time when the dismissal is likely to take effect

The minimum severance pay is equal to one week’s remuneration for each completed year of 
continuous service with the school (calculated on the basis of current remuneration rate).

The severance pay proposed

This could include offering the employee a testimonial or paying for a visit to a counsellor. 

Any assistance that the employer proposes to offer the employee likely to be dismissed

For instance, indicating that, should circumstances change and the school needed additional 
staff, the employee would be welcome to apply for a position that suited his/her expertise. (There is 

an expectation of re-employment if the post of the employee is re-instated within six months of 
retrenchment.)

The possibility of the future re-employment of the employee who is to be dismissed



A technical requirement for the notice.

The number of employees employed by the school

A technical requirement for the notice.

The number of employees that the school has dismissed for reasons based on operational 
requirements in the preceding 12 months

Step 3: Consult with the employee/s 

The employer must allow the consulting party (the employees and their union representatives) an 
opportunity during consultation to make representations about any of the matters included in the 
notice, as well as issues such as considering changing the timing of the dismissal (if possible) and 
proposing alternatives to dismissal. This would take the form of a meeting (which could be a virtual 
meeting if circumstances warrant it) where the consulting party responds to the notice issued to the 
employee.

The employer should in all good faith keep an open mind throughout and must seriously consider 
and respond to the representations by the other consulting party and, if possible, make 
reasonable concessions.

Attempts must be made to reach consensus, but if the employer does not agree with the 
representations, the employer must note the reasons for disagreeing. If any representations are 
made in writing, the employer must respond in writing. 

Step 4: Issue a notice of termination

If the employer, after consultation, believes that the retrenchments (dismissals) are still justified, then 
the employees must be informed that the employment relationship has been terminated on the 

grounds of dismissal for operational requirements.

This is not the equivalent of being “fired”. It is a “no fault” termination. 

The notice must include details of the amount that would be paid to the employee: severance pay, 
leave pay-out for leave days owing, and, if the dismissal is immediate, notice pay 

(Severance pay must be at least one week’s pay for each year of continuous service with the school).

The decision is final. 

OR The employer may, however, choose to have an SGB ratification stage – see below.

The decision is final subject to the right to make written representations to the SGB chairperson. 



Step 5: Assist (practically & emotionally) the employee who has been retrenched

For example,

v Informing the employee of the right to claim UIF benefits and assisting the employee by completing 

the required UIF forms,

v Providing a letter of reference,

v Offering counselling, and

v Providing guidance on job-seeking, preparing a CV, referring the employee to possible employers

Additional step: The school may choose to allow an aggrieved employee written representation 
to the Chairperson of the Governing Body. 

The SGB, taking into account the representation of the employee, makes the final decision by 
ratifying the decision of the section 189 committee that handled the process or changing the 
decision or referring it back to the section 189 committee for further attention.

Employee’s right to refer a dispute (appeal) to the CCMA

If the employee disputes the dismissal decision of the school on the grounds that it was an unfair labour
practice because it was not procedurally or substantively fair, he/she may lodge a dispute with the 
employer. If the employer stands by the dismissal decision, the employee may refer the dispute to the 
CCMA.

He/she has 90 days to do this. (For safety sake it is better for the employee to do this within 30 days, the 
time frame allowed for disputing a dismissal decision that does not constitute an unfair labour
practice.) 

Schools should do their best to avoid being taken to the CCMA and losing their case. Depending on 
the reasons for finding the employer to have  acted incorrectly or unfairly, the CCMA may make an 
award in favour of the employee. This could be  re-instatement or a compensation award.

If there is any hint that there has been any form of discrimination (race, gender, health, age, religion, 
sexual orientation, etc) in the process, compensation of up to 24 months’ remuneration may be 
awarded. 
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