
The reason for the different approaches is that incapacity involves no fault on the part of the 
employee; while misconduct by definition does involve fault on the part of the employee.

Unit 2A
SUMMARY INFORMATION SHEET ON HANDLING ILL 

HEALTH INCAPACITY:

What if an employee of the school is not able to perform his/her duties because of ill health 
or injury? 

The failure or inability of an employee to work according to the requirements of the job for which 
he/she was employed because of ill health of injury is referred to in labour law as INCAPACITY.  

‘capacity’ means someone’s ability to do a particular thing – in this case to do a job at 
the required level

'incapacity’ means that the employee is not able to do this, in this case on the grounds of 
ill health or injury.

(What follows deals only with ill health but the same procedure would apply in cases of injury.)

Incapacity is dealt with in terms of counselling, as opposed to disciplinary procedures. The latter is used 
in cases of misconduct. 

If the principal is of the view that an employee is not performing in accordance with the 
requirements of his/her post because of ill health or injury, the principal should embark on an 

informal counselling process to assist the employee and to ascertain what the problem is, the 
likelihood of recovery and what could be done to rectify the situation. 

Step 1

The key legislation here is section 10 of Schedule 8 of the Labour Relations Act of 1995 (LRA) (for school-
employed staff).

The overall process is as follows:

Informal process

Formal process

If it then appears that that employee’s incapacity as a result if his/her health condition is such that 
termination might be necessary, the situation needs to be handled in a more formal manner. The 
principal would need to refer the employee to the provincial education department in the case 

of a state employee; in the case of someone employed by the school, the process will be 
handled at school level.



The school process may involve two steps:

• The principal gets medical information and invites the employee to a 
meeting to discuss the implications for the employee’s capacity to perform 
his/her duties.

• If he/she thinks it looks as if termination is a strong possibility, he/she refers the 
matter to an incapacity counselling committee consisting of the principal 
and on other member of the SGB. 

• He/she must, however, keep an open mind for other alternatives to dismissal.

Step 1:

Step 2:

• The committee investigates. 

• If termination seems like a clear option, they must first see if there are other 
options.

In all LRA processes 

• (a) the employee may be accompanied by a fellow employee or union representative at 
any stage; and 

• (b) an interpreter must be provided if necessary.

In line with all other termination considerations, the process must be

- Substantively fair (which relates to reasons for  proposed or actual dismissal – i.e. they 
must be serious enough to warrant drastic steps, especially dismissal) and

- Procedurally fair (which relates to the process that is followed – i.e. the process must be 
in line with the LRA and general fairness principles).

Note:

1

2

The following is the process to be followed when dismissal is being considered as an option:

STEP 1

The principal Invites the employee to a meeting to discuss the impact of the employee’s ill health 
on his/her continued employment. In preparation for this, the employer will obtain a medical 
report on the employee’s state of health in terms of the following:

Subject to the Employment Equity Act of 1998, the school must appoint at least one 
registered medical practitioner at the school’s cost to examine the employee and to report 

on the employee’s state of health. (Note: The employee is entitled to nominate another 
registered medical practitioner of his/her choice at the employee’s own expense to report on 

the employee’s state of health.)

1.



The record of any medical examination performed in terms of this process must be kept 
confidential and may be made available only in accordance with the ethics of medical 

practice and if required by the employer to determine the extent to which the employee is 
able to perform in accordance with the job requirements.

The medical practitioner must, on completion of the medical examination, provide a report 
on the nature and extent of the educator’s ill health or injury and whether it is temporary or 

permanent, and the expected period of the employee’s incapacity.

If the employee has also appointed his/her own medical practitioner, that medical 
practitioner may also submit a report if the employee is dissatisfied with the report from the 

employer-appointed practitioner.

Based on the medical report(s) the principal must determine whether incapacity resulting from ill 
health is2.

A. Temporary or

B. Permanent (taking into account the period of time that the employee is likely to be absent 

from work), and 

C. If permanent whether the incapacity resulting from ill health renders the employee unable to 

perform their work effectively.

At the meeting the principal will 3.

• table the medical reports and the implications regarding the employee’s future 

employment and

• inform the employee of the determination based on the reports (A, B or C). 

If the principal has decided on A or B, then there will be need for further counselling and 
assistance. If the principal decides on C, then the school will need to move to STEP 2. More on 
this in UNIT 2B.

4.

NOTE: If an employee refuses or fails to be subjected to an examination by a registered medical 
practitioner when requested to do so for reasons that are justifiable (see Employment Equity Act 

section 7), the employer may initiate disciplinary proceedings against the employee for 
misconduct.
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