
Unit 3.2
What if employees of the school are not able to perform their duties 

at the level that is required of them because of their inability to do the 
job?

If the employee, after being subjected to a round of formal programme of counselling and training, 
fails to meet the required performance standards for the post, then further steps are required. This takes 
us to the next step. 

(At this point it might be advisable to bring in a more senior staff member – it 
could be a deputy or the principal – to work with the supervisor or to take the 
lead alongside the supervisor. In what follows, we refer to a ‘convenor’, who 
may or may not be the supervisor.)

Formal 
Incapacity 
Inquiry 

STAGE 3: Formal Incapacity Inquiry 
1. The principal (possibly in consultation with a person designated by the SGB) refers the matter to 
an incapacity committee: poor performance appointed by the SGB. 

NOTE:

This committee should not be the same as the SGB’s disciplinary committee, as this is not a case 
of fault on the part of the employee and therefore misconduct. 

We suggest that the committee consist of three members - the principal, the supervisor, a neutral 
convener appointed by the SGB, with a secretary in attendance.

1 The convenor must, in consultation with the principal, determine the time and place of the inquiry.

2 The principal must: 

Issue the employee concerned with a written reasonable notice of the time and place as determined

jj

Inform the employee that s/he is entitled to:

• be assisted or represented at the  inquiry by a fellow employee or a trade union representative;
• upon request, receive copies of relevant information, within reason;
• call witnesses;
• question any person called as a witness in support of the allegations set out in the notice of the 

meeting;
• have an opportunity to cross-examine the version and evidence of the employer;
• have an opportunity to present his/her side;
• have an opportunity to present mitigating factors (if found to be unable to fulfil his/her duties at 

the required level);
• have an interpreter present if the employee so requires;
• object if a warning is issued or appeal if dismissed.

Provide the employee with the grounds on which s/he is alleged to be unfit for or incapable of 
performing efficiently the duties attached to the employee’s post



3
At the inquiry, the convenor needs to:
• be impartial;
• ensure that keep a record of the proceedings is kept.

4
The convenor has the right to:
• call witnesses;
• challenge and cross-examine the version and evidence of the employee.

5
At the inquiry, the principal and supervisor will present their case, and may also present aggravating 
circumstances (if the finding is that the employee is not capable of performing his/her duties 
adequately).

6

At the conclusion of the inquiry the convenor must:
• find whether the employee is unfit for the duties attached to his/her post or incapable of 

performing those duties effectively;
• inform the employee of the finding and submit a report to the principal on the result of the inquiry.

7
Obviously if the convenor finds that the employee is fit for the duties and can perform them reasonably 
effectively, then s/he would refer the employee back to the principal for further counselling. (This 
should not happen if the appropriate counselling and training has taken place.)

8
If the convenor has found that the employee is unfit for the duties attached to his/her post or 
incapable of performing those duties effectively, the convenor needs to recommend some form of 
action.

NOTE:

Where termination is being considered, the LRA does not impose a duty on an employer to create work for 
an incompetent employee. However, in keeping with the principle that 

• incapacity arises through no fault of the employee, and 

• that dismissal is a drastic act of finality for an employee,

• it does acknowledge that dismissal should be implemented as a last resort.

Before termination can be contemplated, the convener must first consider reasonable 
alternatives to dismissal. 

Therefore

The more the position is of vital importance (therefore the greater the extent to which it affects 
the school or its learners) or endangers others, the shorter the period of counselling; if the 
position is fairly basic, then greater patience may be required during the counselling process.

Similarly, the more senior the position, the shorter the period of counselling – such employees 
are expected to demonstrate higher levels of competence and performance than lower-level 
employees.

In considering dismissal, it is important to take into account the position occupied by the employee, which will 
determine how long the counselling process should proceed before reaching the stage of considering 
dismissal:



Actions that fall short of termination could include the following (all of which would have to be considered in 
consultation with the principal):

• Addressing the employee’s work circumstances to reasonably accommodate the incapacity.

• Adapting the employee’s duties.

• Offering a different position to suit the capabilities of the employee.

• Demoting the employee. 

Considerations for demotion:

A suitable position must exist or be capable of being created within a short period.

A possible placement of the employee in this position must be cleared with the supervisor

The employee must be informed, in writing, of the position, location, nature of work and remuneration 
details.

The employee does not have to agree to the demotion - as is the case where this is applied as a sanction 
for misconduct.) 

The employee must be given a period of at least five working days to consider demotion as an alternative to 
dismissal, if they wish, to make representations to the SGB.  If he/she fails to respond or accepts the 
decision, the decision is implemented. 

If they make representations to the SGB, the SGB can choose to accept the representations and not 
implement the decision; or it can reject the representations and inform that employee that, unless he/she 
accepts the demotion, he/she will be dismissed. (The employee, of course, has the right to refer the matter 
to the CCMA on procedural or substantive grounds.)

Note:

9 If the decision is to dismiss the employee, the employee may, within 14 days after the day on which 
s/he was informed of the finding, submit to the SGB representations in writing regarding this decision.

10

After having considered a summary of the inquiry and any representations submitted by the 
employee, the SGB will make a final determination, which may be

• to ratify the decision of the incapacity committee, 
• to refer the matter back to the committee, or 
• to reach a different decision.

11 The SGB Chair must as soon as possible inform the employee concerned in writing of the decision 
taken by the SGB under step 10.

NOTE:

• If the employee is not happy with the process, s/he may take his/her case to the CCMA. There is no 
right to appeal, as in the case of state employees.

• If the employee’s contract of employment is terminated on the grounds of incapacity: poor 
performance, it is appropriate to pay the required remuneration in terms of the notice period and 
should have any leave that is due to them paid out to them.
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Some Questions That May Arise 
What if an employee’s poor performance looks more like that of a case of someone who 
is capable of doing the work but just doesn’t care or get round to doing it properly?

It is sometimes difficult to decide when poor performance is due to incapacity (i.e. the employee is not 
capable – so no fault) or misconduct (i.e. the employee is capable but just doesn’t do what is required 
– so fault). There are grey areas that can occur.  Where it appears that there is an element of culpability 
(i.e. the employee is capable of doing the job but fails to meet the required standards through 
intention or negligence), it would be sensible to start with regarding this as misconduct. Examples here 
would be not arriving for sports fixtures, not preparing lessons, not doing their marking. However, in 
starting the process, one must have an open mind that you could end up with incapacity, e.g. 
psychological issue, drugs, etc. If it is not a case of incapacity, the employee may be charged with 
misconduct for performing poorly or inadequately for reasons other than inadequacy (e.g. negligence 
or dereliction of duty).

What if the employee fails or refuses to follow a formal programme of counselling and 
training determined by the employer?

One hopes that employees will co-operate for their own sake, but there may be ones that object to the 
process. In that case, the employer may initiate disciplinary proceedings against the employee for 
misconduct for not complying. 

Are employees on probation treated in the same way as permanently employed staff?

Yes and no. Yes, in terms of the fact that the employee’s work performance needs to be assessed and, 
if necessary, the employee should be provided with reasonable evaluation, instruction, training, 
guidance and counselling. No, in that the outcome of failure to improve in the process is different:  for 
probationers the employer may either extend the probationary period (to further assess the 
employee’s performance) or not appoint the probationer into a permanent position (an alternative 
form of dismissal). Furthermore, the reasons for dismissal in such a case may be, according to the LRA, 
‘less compelling than would be the case in dismissal effected after the completion of the probationary 
period’.  In other words, a probationer may be dismissed more easily. 

Note: Unsatisfactory work performance is measured not only in terms of low or poor productivity. It 
can also take more subtle forms. Two such general grounds are:

Incompatibility 

Unsuitability  

Where the employee does not fit into the working environment and relates 
poorly to colleagues or others in the workplace. 

Where the employee is unsuited to their work because of their 
disposition or character. 

While the LRA Code of Good Practice on dismissal does not expressly deal with these grounds for dismissal, the eminent 
South African labour law expert John Grogan suggests that they are probably species of poor work performance or 
incapacity as both affect the employee’s ability to work according to their contracts. These forms of incapacity can, 
however, be difficult to prove. They cannot simply be alleged if there are clashes with the authorities or because an 

employee was exercising his/her rights. In order to proceed on this basis, the case against the employee must be very clear 
and very persistent, and must be proven to have a strong negative impact on the employee’s ability to perform his/her 

work at the level required.

Prevention is better than cure!
The school should take great care during the recruitment and selection process to hire competent people. Then the 

likelihood of having to go beyond informal counselling for underperformance is reduced. 



EXAMPLAR 3: NOTIFICATION OF INQUIRY INT0 YOUR WORK PERFORMANCE

Dear ________________

This is to inform you that following the issuing of a Formal Notification of Poor Work Performance 
(issued on …/../21) you had still not reached the required of standard of performance by the 
review date (.../…/21) in the following respects:

………..
………..

In this regard, this letter serves to inform you that we will be instituting a formal incapacity inquiry 
into your work performance.  The details of the inquiry are as follows:

Date:
Time:
Venue:

I this regard you are informed that you are entitled to:
• be assisted or represented at the  inquiry by a fellow employee or a trade union 

representative;
• upon request, receive copies of relevant information, within reason;
• call witnesses;
• question any person called as a witness in support of the allegations set out in the notice of 

the meeting;
• have an opportunity to cross-examine the version and evidence of the employer;
• have an opportunity to present your side;
• have an opportunity to present mitigating factors (if found to be unable to fulfil your duties 

at the required level);
• have an interpreter present if you so require;
• object if a warning is issued or appeal if dismissed.

Kindly acknowledge receipt of this letter in writing.

Yours faithfully

_____________________________ (signature)

_____________________________ (name of convenor/ principal on behalf of convenor)
__________ (date) 

_____________________________ (signature)

_____________________________ (name of employee)

__________ (date)

If applicable, because the employee refuses to sign for this notice add the following signatures 
to the letter:

_____________________________ (signature)

_____________________________ (name of witness)

__________ (date)
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