
In this case, we are looking at poor work performance (i.e. incompetence), where the employee 
simply cannot do the work because - currently, at any rate – she/he does not have the necessary 

skills or qualities to effectively perform the tasks expected of her/him.

Unit 3.1
What if employees of the school are not able to perform their duties 

at the level that is required of them because of their inability to do the 
job?

This is something that unfortunately happens from time to time in schools. It is not a pleasant 
situation to have to handle, but it has to be handled, as the best interests of the learners are at 
stake.

The failure or inability of an employee to work according to the requirements of the job for which 
he/she was employed is referred to in labour law as INCAPACITY.  

‘capacity’ means someone’s ability to do a particular thing – in this case to do a job at 
the required level

'incapacity’ means that the employee is not able to achieve this

FOR EXAMPLE: 

• there may be a teacher who is not assessing the learners’ work adequately or the learners’ level of 
achievement is remarkably lower than it should be; 

• a receptionist who cannot handle phone calls effectively

• a general worker who does not clean well.

There could also be other reasons for poor performance which are not due to incapacity on 
the part of the employee, e.g. operational issues, workload. These must be addressed as 
separate issues.

Because incapacity is a non-blameworthy breach of performance standards, it involves no fault on the 
part of the employee – as opposed to misconduct, which involves fault on the part of the employee. 

Incapacity is therefore handled by means of counselling, rather than disciplinary procedures, as in the 
case of misconduct.

Who handles a case of incapacity: poor performance? 
As the principal is responsible for the management of all staff (in terms s 16A(2)(a)(iii) of the S A Schools Act), this is a

management function; i.e. the governing body is not involved – except where the principal considers that drastic steps, 
including termination of an SGB employee, are the only option – more in this in Module 3 Unit 4. 

The principal must appoint an employee on a higher post level than the employee concerned to handle cases of poor 
performance; and this must be as far as practically possible his or her direct supervisor or the immediate superior of such a

supervisor. The supervisor takes initial responsibility for the process.



There are potentially three – escalating – stages of intervention:

Two key points to note for dealing with poor performance:

Don’t procrastinate in dealing with poor performance. If you do (e.g. for 2-3 months), the 
law says you have accepted a lower level of performance. It is then difficult to take 
action in terms of the optimal standard.

Set the bar at 100%. Poor performance = not being able to fulfil the requirements of the 
job at a level of 100% - it does not have to be gross underperformance. Otherwise 
learners’ best interests could be compromised.
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INFORMAL STAGE
STAGE 1

INFORMAL 
COUNSELLING

The supervisor should embark on an informal counselling process This will be 
done by means of chats, coaching, advice and mentoring. If, however, a 
case of gross underperformance emerges, then the principal would move 
straight to the next stage. 

FORMAL STAGES

If that approach does not seem to be achieving its aim, then the situation needs to be handled in a 
more formal manner.

STAGE 2 

FORMAL MEETING 
AND INVESTIGATION

The principal invites the employee to a meeting, along with the 
supervisor. If the process which follows from that does not lead to 
sufficient improvement, it will be necessary to move to STAGE 3.

STAGE 3

FORMAL 
INCAPACITY 
INQUIRY

A state employee is referred to the provincial education department; 
in the case of someone employed by school (SGB), the process is 
handled at school level. A committee set up by the SGB investigates. 

General points to note: 

1. The process of dealing with incapacity as a formal procedure is based on Schedule 8 of the Labour Relations 
Act (LRA)of 1995. The procedures are also set out in detail Schedule 1 (INCAPACITY CODE AND PROCEDURES 
FOR POOR WORK PERFORMANCE) of the Employment of Educators Act 76 of 1998. Although the EEA Code 
deals with state-employed educators, it can be used for handling incapacity amongst school-employed 
educators; while for non-educators the Public Sector Bargaining Council resolution 2/1999, 1/2003 and 
4/2000 would be applicable.

2. In all LRA processes (a) the employee may be accompanied by a fellow employee or union representative at 
any stage; and (b) an interpreter must be provided if necessary.

3. In line with all other termination considerations, the process must be
- Substantively fair (which relates to reasons for the proposed or actual dismissal – i.e. they must be serious 

enough to warrant drastic steps, especially dismissal) and
- Procedurally fair (which relates to the process that is followed – i.e. the process must be in line with the LRA 

and general fairness principles).

4. Formal counselling for poor performance incapacity requires that the employee has to be
• shown timeously where he/she falls short of a performance standard/performance 

standards;
• told how he/she can rectify his/her deficiencies;



The school process may involve two steps:

1
The supervisor gives written reasons to the employee why it is necessary to initiate the 
procedure in respect of poor performance. (See EXEMPLAR 1 at end of this PDF.)

• given a reasonable opportunity to meet the required performance standard(s) before any action is taken 
against him/her.

This presupposes that 

• there are relatively objective performance standards in place (and here one would need to refer to the job 
description of the employee and the reasonable expectations of each aspect of the job description);

• the employee is aware, or could reasonably be expected to me aware, of the required performance 
standard(s).

The following is the process to be followed for school-employed staff when initial informal counselling 
has not led to sufficient improvement of performance and dismissal may have to be considered as a 

possible option:

Stage 2: Formal meeting and investigation

2
The supervisor invites the employee to a poor performance counselling meeting and informs 
him/her that he/she is entitled to be accompanied by a trade union representative or fellow 
employee.

The following factors need to be considered at this stage:

• The extent to which the incapacity impacts on the work of the school
• The extent to which the employee fails to meet the required standards of their job
• The extent to which the employee appears to lack the necessary skills to perform
• The nature of the employee’s work and responsibilities
• The circumstances of the employee

3

Reviews the employee’s job requirements and standards. The reasonableness of the standards 
should be confirmed and, if possible, agreed with the employee. If this is not possible, the 
employer may require the employee to perform those standards he/he believes are reasonable. 

At the meeting the supervisor: 

Evaluates the shortfall of performance and specific areas of under-performance in terms of the 
performance standards, and hears whether the employee agrees that the he/she has not 
performed at the required level.

Considers the reasons for the failure to meet the performance standards. The employee should be 
encouraged to contribute his/her views in this regard. Thereafter the employer should comment 
and state his/her position clearly.

Initiates, if the cause of the non-performance lies with the employee, with input from the 
employee, a formal programme of counselling, training, guidance and mentoring needed to 
enable the employee to reach the required standard of performance. 

• This may take the form of informal discussions emails, letters, meetings and training sessions 
but records must at all times be kept of these discussions. 

• Realistic time frames must be established within which the employer will expect the 
employee to have met the required standards, with the last day being the ‘review date’. 
(Note, however, that, while time frames must be reasonable, they may not compromise the 
best interests of the school and its learners by being too extended.)
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• Dates must be set up for follow-up formal performance counselling meetings to 
monitor progress, during which both the employee and employer will give each other 
open feedback.
Ddw

• It should be made clear to the employee that if he/she does not improve, there is the 
possibility of dismissal.

• The contents of the action plan should be recorded in a written memorandum to the 
employee and should be signed by the supervisor, and the employee should be 
requested to sign acknowledgment of receipt of the memo. If the employee refuses to 
sign, a witness should be asked to witness that the document has been communicated 
to the employee. 

4

1. Met the agreed performance standards;
2. Performed inconsistently – met standards on and off, or for a relatively short period only; or
3. Failed to meet the performance standards.

At the end of the review period, one of three scenarios will apply: The employee

5
The supervisor meets with the employee on the review date, or as soon as possible thereafter, to 
provide the employee with feedback as to which of the three scenarios applies. Thereafter the 
supervisor must implement the next steps:

1. Performance standards met: If the employee has achieved the agreed performance standards 
on the review date, no further action is taken. The performance counselling outcome will be 
kept on the file for six months after the review date, and will be taken into account if a 
renewed lapse in performance occurs in that period.

2. Performance inconsistent or standards met for a short period: The supervisor may
• extend the review period (in writing); or
• issue, via the principal, the employee a formal Notification of Poor Performance (if s/he mostly 

failed to meet the performance standards). 

In both instances a new review date must be identified in writing. If the situation has not 
improved by that date, then the supervisor will handle the situation in the terms of the next 
scenario. 

3. Performance standards not met: The supervisor may do one of the following:
• Convene a meeting in the same format as the First Formal Performance Counselling meeting 

and 
o issue a Formal Notification of Poor Performance from the principal (See EXEMPLAR 2 at 

the end of this PDF.)
o alert the employee again to the seriousness of the possible consequences (including 

dismissal) if s/he continues to underperform.

(Should the employee be dissatisfied with the warning, s/he can object to it in writing 
within five days of receiving the warning, and this will be noted and placed in the 
employee’s file.) OR

• Initiate a Performance Inquiry.

If a Performance Inquiry is to be held, this takes you to STAGE 3 which we will be deal with in 
Unit 3.2. 



EXAMPLAR 1: NOTIFICATION OF MEETING REGARDING WORK PERFORMANCE

Date

Employee’s full name
Employee’s address

NOTIFICATION OF MEETING REGARDING WORK PERFORMANCE 

Dear ________________

This is to notify you that you are required to attend a meeting regarding your work performance. 
You will be aware that you have been receiving ongoing counselling regarding your 
performance. Despite this, there has not been a sufficient level of improvement in the following 
respects:

………..
………..

It has therefore become necessary to convene a meeting regarding your work performance.
The details of the meeting are as follows:

Date:
Time:
Venue:

At the meeting, we will
• review your job requirements and standards;
• evaluate the shortfalls in performance;
• consider the reasons for the shortfalls;
• initiate a formal programme of counselling.

Please note that you may be accompanied by a trade union representative or a fellow 
employee at the meeting.

Kindly acknowledge receipt of this letter in writing.

Yours faithfully

_____________________________ (signature)

_____________________________ (name of Principal)
__________ (date) 

_____________________________ (signature)

_____________________________ (name of employee)

__________ (date)

If applicable, because the employee refuses to sign for this notice add the following signatures 
to the letter:

_____________________________ (signature)

_____________________________ (name of witness)

__________ (date)
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EXAMPLAR 2: FORMAL NOTIFICATION OF POOR WORK PERFORMANCE 

Date

Employee’s full name
Employee’s address

FORMAL NOTIFICATION OF POOR WORK PERFORMANCE 

Dear ________________

This is to inform you that since the work performance meeting held on … there has been 
insufficient improvement in your performance in the following respects:

………..
………..

This notification serves to inform you that should you not have reached the required standard of 
performance by the review date of …, we will have to institute a formal inquiry into your level of 
work performance and need to caution you that termination is one of the options that will be 
considered if you have not reached the level of performance required of you at that stage.

In the meantime you are welcome to seek any advice or support in order to raise the level of 
your performance.

Kindly acknowledge receipt of this letter in writing.

Yours faithfully

_____________________________ (signature)

_____________________________ (name of Principal)
__________ (date) 

_____________________________ (signature)

_____________________________ (name of employee)

__________ (date)

If applicable, because the employee refuses to sign for this notice add the following signatures 
to the letter:

_____________________________ (signature)

_____________________________ (name of witness)

__________ (date)
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